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BY HAND DELIVERY

Jeff' S. Jordan

Supervising Attorney

Complaints Exemination & Legal Administration
Feadaral Election Commission

999 E. Street, NW

Washington, DC 20463

Re: MURG6411
Defenders of Wildlife / Defenders of Wildlife Action Fund

Dear Mr. Joxdan:
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I am writing on behalf of Defenders of Wildlife (“Defenders™) and Defenders of Wildfife 2
Acticar Fund (“DAF™) in response to the complaint filed by Let Freedom Ring, Inc. on Octobée25 ')
2010 (the “Complaint™) in the above referenced matter. r- m

o<
m
o

The Complaint alleses that Defenders, among other organizatians, paid for certain
public communications in response to demands by Speaker of the House Nancy Pelosi, e
Congressman John Larson, and their aides. As proven by the enclosed sworn declarations, the” S
allegations are false. Therefore, the Commission should find no reason to believe that either
Defenders or DAF violated the Federal Eleetion Campaign Act of 1971, a3 amended, or the
Commission’s regniatious, and it should dismiss this matter.

Factnal and Leynl Amlysis

Dofenders is a norgrofit corporativn dedioated to tire protaction of all native animals and

 plants in their natural communities. It is exempt from taxation under Section 501(c)(3) of the

Internal Revenue Code (“IRC™) of 1986, as amended, and therefore may “not partxclpaw inor
intervene in (mcludmg the publishing or distributing of statements), any political campaign on
behalf of (or in opposition to) any candidate for public office.”!

DAF is a monprofit corporation that aduocates for laws and lawrmakers thi¢ protect wildlife
and wild lands. It is exempt from taxation under IRC Guction 581(s)(4) and maintains a bank
acnmmt that is seymrately tax-ckempt under IRC Section 527. Uniike Disfbndans of Wiidlifie, the
tax cnde aflows DAF o eogage imactivitios for the purpose of influencing elections. DAF is the

126 U.S.C. § 501(c)(3).
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organization that paid for the creation, production, and distribution of those advertisements listed
in the scheduie of expenditmeos atteined t the Conrglnint thut the Complainaxt antd the
Cumminsion appanr fo have attritntted to Defhatiess.

The Complaint alleges that the communications listed on the schedule of expenditures
attached to it violated the Act and Commission regulations hecause they were made at the request
or suggestion of Speaker of the House Nancy Pelosi, Representative John Larson, and their aides.
The only evidence oifered by the Complainant supporting its allegations, besides the fact that the
reportexi communications were indeed mate in September and October of 2010, consists of
statements attriSuted to Mr. Lurson and Ms. Pelosi in prexs aczoumts that they were asking (or
evun Hemmnding) that unspoecified “libcral groups” increase their sponding on electoral advertiaing.

To detemnsne whather a oomnmmientinn is eoondinasad, 11 C.F.R. § 109.21 sets farth a
three-pronged test: (1) the communication must be paid for by a person other than a Federal
candidate, a candidate’s authmrined committee, or palitical party commrittee, or any agent of any
of the foregoing (the naymet prong); (2) one or more of the four content standards set farth in 11
C.FR § 109.21(c) must be satisfied (the content prong); and (3) one or more of the five conduct
standards set forth in 11 C.F.K. § 109.21(d) must be satisfied (the conduet prong).2 If any one of
the three promgs of the tes1 is not satisfied, coordination does not exist.

The firct proag of the coordination test requires that a peson who is gighmed to have made
a gonrdinoted smmmmiontiitn pdid for the commvemtion jo quastion. This prong is not satisfied
with respect to Defenders because Defenders did not pay for any of the communications described
in the Complaint. This fact is proven nat axly by the encloead swarn declzration of Rodger '
Schligkeisen, President of Defenders, but alse by the infounetion provided in the Complaint iteelf
Defenders is not one of the entities listed on the schednle of expenditures offered by the
Complainant as support for its false allegations. As the schedule of expenditures and the
Commission’s own records clearly demonstrate, the communications attributed to Deienders were
paid for and reported by DAF as independent expenditures. Therefore, the payment prong of the
coordination test is not satisfied with respect to Defenders.

Beoxnzze buth the paymont and contint proags of the exordination test wre satisilod with
respeot to DAF, whether DAF made the aunrdinstnt aammunioations aeged i the Conplaint
tures an wheﬂarﬂm eonduct prong was sutisfied. The Cammission’s regulatlons set forth five
types of conduct.} Under the first of these standards, the communication is coordinated if it is
“created, produced, or distributed at the request or suggestion of a candidate, an authorized
committee, or a political party committee,” or if the communication is created, produced, or
distributed at the suggestion of the payor and the candidate or committee assents to the
suggestion.* This is the conduct that the Complaint alleges occurred with respect to DAF’s
reported independent expenditures.

2See 11 C.FR.§ 109.21(a):
3 See 11C.F.R. § 109.21(d).
* § 109.21¢dX1).
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It has long been the Commission’s view that requests for electoral spending made ina
public setting ar spmaring in the rxeriia ore divected to the generdt pmblic mtiler then a particuiar
payor of x.comdidate-related communication ansd, thereforo, me not sovezed by the requant-or-
suggestion standard of the cortduct prong.® Howevar, the Complninant daca et nppear to mly un
any reqyests for elextoral spanding faund in the referenoed articles as the sale basis for its charges,
Rather, the Complainant uses the reported statements to leap to a flawed conclusion. It assumes
that Representatives Pelosi and Larson and unnamed Democratic aides must have conveyed their
reported demands to start spending in the general election directly to the organizations that made
the expenditures referenced in the Complaint. But in the case of DAF, this simply did not happen.
As avidenced by fite enclosed sworn declarations of the three individuals who were respunsible for
DAF’s indupemdent electoral progrum, no such dermands wers ever tnude of them er anyuvac else
cconected with DAF. In fant, np nm: working far DAF or the acmsuiting Hom it unsd to asshit wilh
the creaticm;, produmina, and distributien of its indepsndant expanditures, Wild Bunch Consulting,
hag any comsmunicuiion with Representatives Pelosi ar Larson or any of their enployees or otirner
agents about any aspect of DAF’s eandidate-related expenditures whatsocever. While Rodger
Schlickeisen, President of DAF, was interviewed for the September 22, 2010 Politien article in
which the alleged demands were reported, he was not even informed by the reporter, Jonathan
Martin, that Democratic leaders were caliling on third-party groups to increase their electoral
spending.

The Conrpluimant jumys w what cxn only be called a wild and irresponsiie omrclasicm by
infncring that DAF’s candidate-related expenditures were coordinated with Democratic Party
leaders by virtue of the fact that they were broadcast or mailed within the two months immediately
preceding ths Novemba 2, 2010 geneml eination. As the Cammission ifisepvered itsolf during
one of its rule-makings resulting in the contdinated -eupenditure regulaetions at issue in this matter,
the two months prior te en electian is when the vast mgjority of candidate-reiated advertisements
are made because that is when such comnmunications are likely to influence voters.® The fact that
DAF chose to distribute its reported independent expenditures within the two months prior to the
election is entirely consisterit with the practice of experienced and knowledgeable political
operators and does not suggest prohibited soordlmatien even when Democrutic Pasty leaders
publicly call for ;xch spending.

Connlmaion

The Complaint does nat psesent facts that are sufficient to demonstrate that either
Defenders or DAF made prohibited coordinated communications, and the actual facts demonstrate
that the allegations made in the Complaint are untrue. While DAF made a number of the
candidate-related communications listed in the schedule of expenditures attached to the
Complaint, no one who was involved in the creation, production, or distribution of those
communications or whe was o employes, vendor, or agent of Defenders, DAF, or DAF’s
political vorsuttent had any caatact with Repmosemaitives Pelosi arid Emveon av theic aides witi
renmect to any aspuat of the comemunicatians. DAF, tha payor of the cosomuniantions, simply did

9 68 Fed. Reg. 432 (2003).
€ See 71 Ped. Reg. 33193-94.
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not coordinate the communications with Democratic Party leaders and aides as alleged. The
Complaint is withont merit and should be dismissed.

Sincerely,

A2 —

Paul J. Murphy

cc:  Rodger Schlickeisen
William Lutz

. Enclosures (4)
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The above-named Individual and/or firm Is hereby designated as my counsel and is
authorized to recelve any notifications and other communications from the Commission and

to act on my behaif before the Commission.
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